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Workplace Relations Consultants
 Partner both public and private sector employers across Australia since
2004.
Jay Sharpe (Managing Director)
 Over 19 years in the industry – with extensive conciliation and litigation
experience in the Industrial Tribunals at both a State and Federal level.
Offices
 Toowoomba & Brisbane.
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Effective management of employee conduct, capacity and/or performance
issues is generally time consuming and for a lot of us can be personally
challenging.


The Challenges


Knowledge, skill & experience;



Commitment – time & effort; and



Confidence.
Because of the above we often find ourselves either
‘opting out’ or ‘opting in’.
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Opting Out = Not dealing with the issue at all; or



Opting In = We may not be dealing with it properly



Gives rise to a range of workplace risks
Cultural
- Condoning unacceptable performance, conduct, behaviour
- Impacts on other employees
- Poor reflection of leadership
Industrial

- Unfair dismissal
- General protections
- Workers compensation;
- Bullying, harassment & discrimination
Multiple claims in multiple jurisdictions
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Where an employee’s conduct, capacity or performance is not meeting the
required standards, it is important to manage in accordance with the
following principles:
 Substantive Fairness – Have we got a valid reason for taking the adverse
action against the employee?
 Clearly & objectively established (through assessment/investigation)
that there is a conduct, capacity and/or performance issue that exists.


Procedural Fairness – Have we engaged in a proper process before
implementing the adverse action?
 Firstly established the ‘valid reason’ & we have given the employee the
opportunity to defend themselves before a decision is made.
Our conduct as decision maker or advisor will be judged against these principles.
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A dismissal is unfair if it is harsh, unjust, or unreasonable.






One of the most common types of applications before the FWC / QIRC.
It more often then not leads to costly and time consuming conciliation
and/or litigation.
The stakes are high (reinstatement on full pay; redeployment;
compensation).
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 Ensure that we and any other decision-makers are unbiased.
 Putting the issues clearly to the employee & allowing a support

person;
 Providing the employee with a genuine opportunity to respond

to the allegations/issues and raise any mitigating factors;
 Genuinely considering the response provided and factors such as:

 previous history;
 length of service;
 contrition;
 risk of re-offending;
 Making a decision on the most suitable/appropriate disciplinary outcome;
 Plainly informing the employee of the reason for dismissal.
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There are three (3) broad categories of protections under the law:
 Workplace rights
 A right under an industrial law ( Act, Award, Enterprise Agreement)
 Ability to make a complaint or inquiry about their employment.
 Freedom of association
 Member of a union or not & partake in such activities.
 Protection from workplace discrimination
 Attributes - i.e. age, disability, gender identity, race etc.
Laws apply during the whole work cycle – hiring, during & ending employment
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This occurs when a person (employer/individual) actually takes or
threatens to take action against a person that violates one or a
combination of their general protections.
Adverse action is taken by a person against an employee if for example
they:
 refuse to employ a prospective employee;
 injure their employment (i.e. loss of promotional opportunity;
changes to duties or seniority; disciplinary action; cutting hours or
cancelling leave);
 coercion & misrepresentations.
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Reverse Onus




Were an application is made alleging that action was taken for a
particular reason or with a particular intent, it is automatically presumed
that we have taken the action for the alleged reason or with the alleged
intent unless we can prove otherwise.
The stakes are even higher and include:
 reinstatement/redeployment of the
compensation;
 Compensation.

person

with

or

without

Civil penalties of up to $12,600/individual and $63,000 for a body corporate
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 When we take adverse action against an employee we must ensure that it

is exclusively supported by:

 genuine business/operational reason; and/or
 an objective, conduct, capacity and/or performance issue after following

a fair & just procedure.

 We need to avoid making any comments that could lead to an employee

inferring that a reason for the adverse action was due to an any of the
workplace rights.

 Require diligent and comprehensive management and record keeping.
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When you are dealing with employee conduct, capacity or performance
issues one of the most important steps (if not the most important step) is
determining what action you are going to take.
In making this determination it is important:
 to

choose the action that is most appropriate to the circumstances of
each case; and

 to

remember that the objective is to bring about sustained and
continuous improvement in the performance or change in the
conduct/behaviour of our staff.
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Informal & Positive

Formal & Disciplinary
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Not all conduct, capacity or performance issues warrant formal
disciplinary action and prevention is better than cure.
Matters that justify a ‘chat on the run’ (i.e. uniform not ironed, a bit
loud in a meeting, drove a bit quick out of the car park):
 usually not recorded but you may decide to keep a diary note just
in case it happens again.
 low key - you are attempting to positively influence the
employees behaviour without the need to engage in a formal
process.
 these types of discussions are essentially without prejudice and
designed to make the employee feel relaxed discussing the issues
and designed to ‘prevent’ rather than ‘cure’.
Performance Appraisals
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If you determine that formal disciplinary action is appropriate in the
circumstances then it becomes “prejudicial” to the parties involved.
The types of formal disciplinary action may include (but is not limited to):
Counselling;
 Written warnings;
 Demotion; or
 Dismissal.


It is important to remember that if we are taking any type of formal disciplinary
action against an employee we must apply ‘substantial fairness and procedural
fairness’.
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A majority of conduct, capacity & performance issues have their roots
from a lack of communication and guidance;
Maintaining an open line of communication with your staff and having
the difficult conversations are vitally important to ensuring:
 Any simmering concerns you, fellow employees and/or the employee
themself may have are identified and address in a timely manner;
 Employees continue to meet expectations.
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Planning
know the issue(s);
proper venue & timeframe;
record keeping;
reference material available ; and
prepared for emotion.
Communication
active & passive listening;
straight to the issue(s) and stick to them; and
allow responses.
Consideration
open minded;
non-judgemental; and
impartial.

17

Follow up
 Reach agreement about some strategies to improve the situation at

hand;

 Establish and schedule next steps; and
 If the employee chooses to ignore the feedback/outcome, you may

need to address the behaviour more formally.
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UNDERSTAND
(Workplace Risks)

CHOICE
(Opting In or Out)
Knowledge

Confidence & Commitment

HIGH PERFORMANCE
CULTURE

Skills & Experience

MANAGE EFECTIVELY
(Difficult Conversations &
Informal or Formal Action)
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